APPENDIX K

IN THE MATTER OF THE PROTOSED FOOTPATINIROM STRETTON 10 'TLHE
HIGHWAY EAST OF BICKFORD GRANGE FARM

AN APPLICATION FORTHE ADDITION OF A FOOTPATH TO THE DEFINITIVE
MATD

GROUNDS OF OBJTECTION

Introduction

I Wr Trers Alastar Carlos Moncklom and the Somerfiord TTome Farm partmership
(together “the Objectors™), as landowner and occupier of the majorily of land over
which the footpath is proposced. hercin object to the addition of a footpath to the

TDlefinitive Map,

b

Lhese grounds of oljection arc prepated in response to Staflordshire County
Couneil’s {*the Council”) letter dated 23 May 2018 and the original application of Mr
Reay ("the Applicant™) for additon of the foorpath ("the Route™) dated 23 June 1997
based mainly upon nformation conmecled with the Fimance Act of 1910, and
information cmanating from a decizion of the Justices of the Quarter Sessions in 1828
{"the Application™), togcther with the Council’s aceompanying letter dated 11 July

1997,

Lia

These grounds of objection are mtended (o be read 0 comjunction with and are
supplemental to the three letters of objection submitted by Mr Monckton and his

father, dared 17 July 1997, 22 July 1997, and & August 1997,

4. 'These grounds ol objection are accompamead by a tabbed hundle of documenis, with

references below following the format |tab/page mumber|.

Dhjcctions in swnmary

3. The Objectors contend that the Finance Act information has been misinterpreted by

the Applicant, and lar lrom supporting the Apphication, 1 supporls these Objections.



mainly on the basis that the public nght of way claimed for is not the Dorthern scetion
of the Houte, but a public right of way which already existed then over a separate part

of the hereditament, and still docs now,

The Objectors have found documents in the local archives which show that the
decision of the Justices of the Quarter Sessions relied upon by the Applicant was
subject Lo an appeal resulting in a different deeision, conflicting with the Application,

and will otherwise objecl

Factual Background

il

1

The Route crosses three repistered frechold titles owned by Mr Moncklon, and a
fourth title owned by a Mr Giles; the locations of the titles are roushly marked om the

plan supplicd | 141,

The Application appears to have originally been supported by only the [Hllowing

documentary evidence:
a. lighway Order 1828;
. Ordnance Sourvey Meaps;
¢, Inclosure Award 1862:
d. lithe Maps 1838 and 1841 and
e, Varous other maps dated 1840, 1766 and 1801,

Although not listed in the supporting documents, 1L appears the Application was also
accompanied by a linanee Act 19010 Plan and accompanying Field Book Entry, or

that the Applicant has supplied them since.

The Application in 1997 did not al the tme lead the Council to make a modification

order.

. I'he Council reopened (he maiter in May 2018 and wrote 1o Mr Monckton on 23 May

2018 asking for us commentis om the proposed addition.

I~



12Tt iy emphasised at this stage that the Route as proposcd would have a serously
detrimental impact on the occupation. of the affected land. As proposed, the Rouie
crosses significant areas ol arable land, a1 working farm, a private parden and a

{temporarily) empty moat.

3. The additon of the Roule o the Definitive Map would require significant
reconfiguration of the built structures and uther physical features of the land, thereby
causing serious distuption and harin 1o the owners and oceupants. T would also

present a sertous securily threat to the occupants of Stretton Lodae and the farm.

14, The Objectors have supplicd annotated photographs and waps showing the impact of
the proposed Footpath on the land as it is today |2/2]. The Council’s attenbion is
drawn to the depth of the moal, the difficulty of access from the road to the Footpath
and the proximity of the Foolpath W Stretton Lodge and ils private garden. All these

fearures originate from around 1870,

Legal framework

13, The Applicant's evidence appears (o be focussed upon section 33(3)cii) of the

Wildlife and Countryside Act 1981

() the discovery by the authority of evidence which fwhen considered with all other

relevant evidence available o them) shows—

() that o vight of way which is not shown in the mayp and Staiement
swhsisis or 15 reasonably alleced to subsist over land in the wea w
which the map relates, being a rivhi of way such that the land over
which the right subsists is a public path a vesiricted owey ov. subject

fo section 344, a bpway open to all iraflic
1o, To make the Modilication Ouder, the Council needs to be satisficd that a right of way
“subisis or i3 reqsonably alleged (o subsist”. This test has been bnterpreted by the
Cowrts fo mean whether a veasonable person, havimyg considered all the relevant

evidence available, could rcasonably allege a vight of way (o exist: R v Secretwry of

State ex p Bagshaw and Norton.!

T{1994) 68 PECR 402,



[,

18.

19,

A wade Tunge of evidence can be considered 1o reaching a comclusion, including the

history of the locality  see 532 ol the Thighways Act 1980:

A court or other pribunal. before determining whether a way hay or has not been
dedicated as a highway, or the date on which such dedication, i any, took place, shall
fitke into comsideration any map, plan or history of the localibv or other relevant
document which iy fendered in evidence, and shall give such weicht thereto as the
conert or wibunul considers justiffed by the circusstances, mcluding the antiguity of
the tendered document, the status of the person by whom and the purpose for which it
was wigde or compiled and the custody in which if has been kept and from which it ix

produced

Although the Application docs not sel oul the Applicant's case, it i3 assumed that the
Apphicant 15 relying vpon the common law test lor dedication (rather than the
statitory test based upon user), namely that there Is evidence from which it may be
inferred that a landownor has dedicated a vight of way and that the public has aceepted

the dedication,

kKim Lewison QO (as he then was), considered the regquirements of dedication and of
acceptance in Secretary of State for the Exvironment, Transport ond the Regions v

Belis (Glogcester) Ltd (2000),°
IIe held atr p.324:

Before 1833, when the modern low of highwavs begins, all hivhweays weve repairable
at the public expense. This expense fell own the porish. The imposition on the
mhabitants of the parish of what coudd, potentially, be an onerous oblization fed 1o
the vequirement of the common low that the existence of u highway could only be
estallished hy proving both dedication by the owner and acceptance by the public.
Acceptance by the public demonstrared that there was o public benefit which justified
the public assumption of liahility to vepair, Although the Hichwavs Acer 1835
abolished the wniversal rule that any highway was repaivable at the public expense, i

died not do away with the bwin requirements of dedication and occeprance. [i

280 TECR 324,



infroduced o second stage, namely adoption, before g hiplhway became malniainable

at the pubiic expense. That remaing the position todea.
At p325-29, he held:

Dredivation is primarily a guestion of imtention of the dedicator, althouch there are
some cgses where the dedicator loaels the legal capucity fo dedicare. The imfention
mery he proved by the express words or conduct of the dedicator, or by mference from

his aeguiescence in prehlic uve of the wony...
In relation 1o acceplance, he held at p.330:

As Thave said, however, dedivarion does nol creale o highway withowt accepfance,
Whet amounts io oceepiunce? The usnal evidence relied on to esiablish ueceptunce iy
use by the public. Mr Harbottle and My Hill-Smith both contend that actual wse by the
public is the only way in which aceepance can be proved, B other words, actual use
Ay the public is nof merely a sufficieat conditinn for establishing acceplance; it is a
necessary conditiom, Actual wse for this purpose, the) say. means aclual exercise by

the public of their right tv pass und repass.

In many, If nol most, coses fhere 15 no express dedicatinn. The dedication has io be
inferred from other evidence. The usual form of evidence is wse by the public. But it is
important fo remember thal in such caves evidence of public use serves a dual
Junclion, O the opme hond it is evidence from which the fuctual imference may be
drawn that the landowner has dedicated the land as a highway, I lomg use by the
public s of right hay been proved. why has the landowner permiited such use o
coitinue urless he intended ihe land fo be dedicated for use as o hichway? On the

efrer hand. the self-same evidence is wved 1o prove acceptonce by the public.

200 It iz said that the dedicator has lo have sulWeient arimus dedicand! in order to actually
dedicate the land as a hiphway, as opposed w recognising what they thought the status

Wl

21, Of aaimues dedicandi Parke B in Poole v Huskinson (1843) 11 M&W 8§27 says:

L



e ovdder (o comstitude o valid dedication to the public of o highoeoay by the onvmier of the
sofl, it {5 clearly seitfed that there musi be an intention to dedicale  there must be an
arimus dedicand], of which wser by the public (s evidence, and no more; and a single
act of tderrupfion by the owner is of nmch more weight on g guestion of imtesfion,

them mienn)y acly of enjoyment.

22, Tn the Wew Zealand case Feholonds Farms Ted v Powell [1976] 1 NZT.R T30, Moller

Tsand al po 757 that the arnimy decioosedi:

Loy be gpenly expressed mowords or wriling, bul, as a rule, i1y g matier of
iferences from evidence as (o the acty and behaviour of the person concerned when

vigwed in the liht of all the surrounding circumstances.

arounds of Objection

23. The Apphcant does nol provide any evidence ol dedication. aceeplance, ov use, ol the

Route, nor docs he identify:

g, any particular act ab any parlicular time by the Objeclory’ predecessors which

amnounts to dedication;
b, any evidence of acceptance by the public at larze of a public right of wav, or
¢, any evidence of actual use of the Route.

24, More significantly, the alleredly supporting evidence is severely lacking and does not
meel the 7elevant threshold o Jusiily a modilication order, when considered

separately or as a whole.
25, Lach piece of allegedly supporting evidence will be considerad in um.
liinance Act Documents

26. The Objectors have undertaken a detailed analysis ol the Finance Aot docwments
available, which has shown that the Applicant has misinterpreted the Uinance Act
documents, which in fact plainly refer to a different public right of way in a different

part of the hereditanient.



27. The REoute crosses hereditanents 1268 to the South, and 610 to the North, 1t 1s solely

the wlormation which relates to 610 which the Applicant relies upon.

28, Jlereditaments 386 and 603 adjoin. High quality photographs of the Finance Act Plans

showing all heredilaments are supplied at [3:26].

29, The lield book for 1268 states under the heading: "Charges, Fasement, and

Restrictions affecting market value of fee simple”, ‘public paih as on ordinance”,

but no deduction 15 asceribed Lo "Rights of Way or Uscr! or otherwise [4:37).

30, The Field book for 610 (as relied upon by the Applicant) statcs:

3.

a. under the heading: "Fixed Charges, Fasements, Common Rights and
Restrictions", ‘Public right of road over 3 |illcgible| fiefdy wve for surface

weter from road with draing [llegible] [Ulepible] af Bickford "

b. under the heading: "Fized Charges, Easements, and Restrictions affeeting
market yaloe of foo simple”, states: ‘pwblic parh ocress felds as on ord

ey and

¢, under the headings: "Public Rights of Way or User”, and "Restrictions".

£20"1s ascribed [5739].

The Tield book for 586 docs not include any reference o nghts o way under:
"Pablic Rights of Way or User", or "VFized Charses, Easements, and Restrictions
alfecting market value of fee simple™; but under " Restrictions", fooipaths £50" s

ascribed |6/41 .

. The Field book Tor 605 does not include any reference to righta of way under: "Fixed

Charges, Easements, and Restrictions affeeting market value of fee simple': but
under: "Public Rights of Way or User", 20" and "Restrietions”, Yootpaths £20"

is ascribed [7/43].

- Hereditaments 586, 6101 and 605 are all crossed by the already existing public rights

of way from Bickford to Mitlon Manor and Whiston 1Tall; 586 is also crossed by the
existing public right of way running east-west ueross Bickiord Grange Farm (as well

as - incidentally - various paths which are also not public nighiy of way) [B/45].



34,

a
S
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Accordingly it is submided that the £20 deduction relied upon by the Applicant is

much more likely to relate v the currently existing public righls of way crossing

hereditament 610, not any of the ather paths marked upon the ordinance plans,

*. Further. piven the extent ol the Route crossing 610, a £20 deduction (for its inclusion)

would not be sufficient, not least where the deduction applied w 586 (where the paths
arc far more exlensive, but not as cxtensive as the Route) is £50. This ix also borne
out by the fact that a deduction of £20 was applied Lo 603, for around the same length

as Lhat crossing 6160,

At follows that when the TFinanee Act documents are construed corrcetly, they are in

fact supportive of the Objeclors' position, given thal no public right of way was

clanmed for by either of the vwners of the two hereditaments crossed by the Route.

- [urther, the fact that the Finance Act material covering the Northern part of the Roule

is not probative removes the only remotely plausible evidence the Applicant relies
upon Lo justify the part of the Roule lrom up to where the word “Qak™ appears Tast of
Lapley Gorse ("the Oak Point™) to the North; thus accepting for one moment the

remainder of the Application as probative, af most the Route terminates at Oak Point

The Objectors ask the Council Lo toke into account the Plaming Iuspectorate

Congistency (indelines at paragraph 11.5:

Hovever, evidence of the existence of o public way across a hevedifament may he
decluced from, for example, a Field Book enfry showing o deduction under ‘public
rights of way or weer’, with firther clear hand-written details, such ay we of the
words ‘public jooipath’. The position of such a way may be shown by annotationy
on the working plans or written information in the Field Book. But where
hereditaments were large and crossed by numerony paths it may not be possible to
conclude from written information that ¢ pariicnlar route was referred to, Even
where field plans are annofated, and puths marked as ‘public’, it muy be unclear
when and by whom annotations were made. Evidence from Field Books and plans
mty provide good evidence of the veputation of & wav ax public, but care should be
exercived when drawing conclusiony from matericd not knowa o be provided directly

v ow om the authority of the landowner.



3t
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41

43.

4.

47.

|Emiphasis added. ]

Highway Ovder 1827

The Applicant relics upon an order made by clerks of Ilis Majesty’s Justice of the
Teace {a transcribed version is provided at |9/46], the origimal al [2/47]) which had a
twolvld ellect: (1) stopping up a number of hiphways in the Parish of Stectton and {23
retaining the existence ol a “night of foolway™ from the point marked € to the point

marked K on a plan attached to the same order (“ithe HW Order™)

The HW Order itsel appears Lo have been made on 3 December 1827.

. The accompanying map records:

“Those parts colowred Blue are intended to be discontined and those colowred

Bronin & Red are inrended o remain open. ™

2, That same map shows the route from C o K coloured brown, This equates to the

lower parl ol the Route, as shown on the Section 53 Application Map, reaching lrom

Stretton up o the Oak Point

The Objectors have discovered that HW Order was appealed, with the appeal heard by
the Qruarler Sessions in Epiphany 1828, with a written order supplied by the visiling
Justices (a transcribed version al [10/51] and a copy of the original is at | 10752 ("the

0% Ordery.

The Q% Order records that it is made on appeal, and is intended to replace (he HW

Order, save that (he plan used is the same.

3. The Q8 Order upholds the majority of the matlers n the HW Order, save that (very

signiflicantly) the reference to the " foctway from the potmt marked O fo the poim

marked K on the said plan ... " has been removed from the Order,

. The Objectors’ digpute that this mlormation 1s sullfcient for the Application to

succesd for the following reasons:

First, the HW Order was clearly appealed and only upheld in part (otherwise the

reference to .. footway from the poml morked O to the pomt marked K on the said



4.

44,

n
i

L
L

i

plas " would have been telained. thus the effect of this documentation is to
demoenstrate that the Quarter Sesgions overtumed the HW Order relied upon by the

Applicant,

Talken at its lowest, the Q8 Order clewrly extmpushes all and any public rights of way
between points C, B, and F; which, when combined with the Finance Act malerial
means that the remainder of the Route running from point K on the HW Order plan to

Oulc Poimt has no public access to its beginning or end,

[Towever the 05 Order and [1W Orders arc eonstrued, they do not amount (o évidence

which would lead o reasonable person to the view that the Route was public.

. second, and further, the HW Order docs not on s face anvwhere mdicate thal any of

the roads/bridleways/foonways were, or are public, nor dees 1l purport to grant or

designale those roules as such,

. The active statute in force at that time would have been the Highways Act 1773, and

vel the TTW Order does not indicate that the Justices were cxoreizing that jurisdiction

(Lo comlirm a route).

. The Court was focussed upon considering an application 1o stop up rights ol way. and

not whether or not they were public rights of way, the inelusion in the BEW Order
miay well have been made in order 1o please one particular party, as a result of an
abundance of cantion, and withoul prejudice (o a contention thar the way or ways

were private.

- Speculabting, 1L may have been that the Route was considered private, but those who

used it {with permigsion) were concemed 1o ensure that it remained accessible to them
thenee the appearanes of the relerence (o the Roule as an allerthought, and its
exclusion upon appeal); alternatively, it may have been the intention ol the Courd 1o
leave the matrer open and undecided thence the complete lack of any reference to

public rights o way m the TTW Order).

cn the 1800s the Ouarter Sessions operaled a very broad junisdiclion, covering all

manner of legal matters from landlord and tenant, to chureh, to Incloswe, 1o

10



- i 1 - - a . '
Arbitration;” thus L 15 not a foregone conclusion thal hecause the Quarter Scssions
ruled upon a matter, it could only have been cxercising a public vighl of way

Jurisdiction,

Iy
R

. Larther, whether, in reality, the Quarter Sessions could deliberate upon only Iighway
matters ot not, there are plenty of examples of the Quarter Scssions dealing with
movale rights of way, whether as an appellale body  following  Inclosure

Commissioner's decisions, or otherwise with a less elear mandate.*

56. Fither one of these factors might be the reason for the appeal, but they also
demonsivate thal the TIW Order and 5 (Orvder do net amount to evidence of

dedication, acceptance. or use. of the Route,

Ly
-]

. Third, in ihe alternative, the Objectors maintaim that if such a public path cxisted in
L8285, as apparently recognised by the HW Order, any such path was extinpuished
during the signihicanl realignment and restructuring work o the land at Stretton

between the years of 1854 and 1865 (“the Remodelling Process™).

Ll |
s

s P : v £ £ g :
. There 18 precedent Tov this; in Yarmouth Cospia v Simmons,” the deposited plans for a
pier provisional order showed (hat the extinction of a bighway must have been

conteniplated, and as such its stopping up was not considered to be wunlaw(ul

39, The Objectors have provided annotated plans and photos ol the relevant peints of

interest along the Roule [2/2].
6k The Objeciors rely on the following facts in sapport of this limb of objeetion:

(1) Between the 18303 and the 1870, the area of land crosscd by the Southern part of

the Route was significantly remodelled (o creale Stretton Park:
(2} In particular, a moal, lodge, and bridge were construeted on the land [2/5-13];

{(3) Smee 1l construction, the bridge has been secured by a lockable gate |2/4-5];

* See Quarler Sessions Practics: A Fade Medonnr ol General Practice in Appellate and Civil Cazes at Quarter
Sesziony, Fredeick Smith, 1882, Part 1L

* See Hodson, Y, Frotpaths and deidlaways in inclosure Aoty TROT-1845 Rights of Way Law Review,
Seplamboer 2001, 179 197,

(187K T Ch 318,



61,

62

e

(4) A sewage syslem was installed, involving installation of the Upper Pool und The
Poel, following cxtensive dramage ol the malarial marshes. ‘This svstem provided
the sewage scheme for the entire village ol Swetton and would undoubtedly have
been introduced with the cooperation and support of the relevant authorites due to
the public health aspects of such an operation (extracts from various sources,

including family memairs provided [11/33], imeling provided [11/33]):

(5] The hndge crossed over the moat and formed the main dove (o Strettom Park, (he

maoat was (and 15) conmecled 1o the Tpper Pool [2/10];
{6) The roads in the Stretton Lodge arca were significantly realigned.

The Ohbjectors aver that it is inconceivable thai the Remodelling Trocess was
underlaken without any public footpaths over such land beinyg lormally extinguished,
The western parl ol the Tpper Pool connecting to the moat would have eomeided with
the Pootpath and thercfore an extingwishment would have been necessary, Lhe
Counell cannot have contidenee that the relevant awhonbies in 1860 would have
penmilied wnd cooperated with such a significant Remodelling Process withoul duly
extinguishing andivr diverling any footpath thar coincided with a body ol water, a

sewage system and a private garden.

Fven 1l the comsequence of the Remodelling Process was thal any previous public
footpath was diverted, rather than extnguished. this is sufficient to warrant not
malking the proposed Modilication Ovder. The Footpath as proposed crosses the moat
and private garden of Stretron Lodge. Therelore, s public lootpath cannot possibly be
in the same position as it was in 1828, Any alternative route caused by a diversion is
notl known o either the Applicant, the Objectors or the Counctl and has nol heen

proposcd.

- Although no documentary evidence is curvently available o support either of these

formal processes {extinguishment or diversion), the alternative 15 so imherently
unlikely that it canmotl be reasonably alleged that the l'ootpath existed i this position
aftcr 18635,

This account of the history of the locality iz consistent with the absence ol any maps

dller 1863 which demonsmate the existence of a footpath n tlns area, lel alone a

2



3.

67.

.

6y,

Fis

71,

public footpath, over the proposed route, The evidence s unable to support the

proposition that the Footpath, as proposed, survived the Remodelling Process.

3. Pourth, in the further alternative, it is disputed that the Objectors’ predecessors in title

even had the legal capacily L dedicate the Roule as a public right of way, either prior

to, or as a part of the HW Order

The Siretton Estale 15 understood to have been held by the Congreve family from
1381, and 15 recorded as being held by Mr Congreve up to 1733, then Mr Connolly,
up to when Mr Monckton's family first acquired it in around 1790, with [(irst

Registration in 2003,

The extent of the Latate during the Congreve vears 18 shown on the estiate map dated

1766 [12/57] and includes the majority of the land covered by the Rou.”

During the Congreve ownership up to al least 1925 the Estale was copyhold m lenure,
and held entail. All entails exist a3 equitable terests behind trusts. This means that

the leral estate must be vested in trust for the life tenant and any others.

In B v Leake 11 ER 863, Parke T held thal where, as g malter of Taw, land could only
bc used in a ceortain way, which was incompatible with public use as a higlway, it

would not be possible for trustees holding that land to dedicate such a right.

In Beistol City Cownedd v University of Brisiol the Tnspeclor heard argument that a
Liniversity was unable to dedicale land, as inconsistent with ls stalus as a chanly
under the Charities Act and as a result of its Roval Charter; although the arpument

wis unsuceesstul on the facts, the principle was accepted by the Inspector.”

By way of cxample, in Palerson v St Andrews 6 App Cis 833, the relevant puriy was

holding land from time immemorial Tor the purposes of entertamiment and recreation.

- Given that the Apphcant relies upon the commion law lest lor dedication, the comumon

acquisition of private rights by preseription, Goulding J pomnted ouwt that:

* Imerdentally the Mup of 1766 shows a completely different private footpath in the approximate area of the

Eoute,

T[2002] PAD 38, paras 5.14-3.17.



There are considerable difficulties in applying a doctrine of aoguiescence o persons
in a fiduciary position whe have an active duty o others o fulfil before they can

. . 2
exercise their powers.

o |
L)

3 In Bradhry v Gripsell 2 Wms. Saund. 1871 cdn, also on the topic of the acqusition

ol private rights by prescrption the rule was stated as:

Though an uninterrupted possession for fwealy years or upwards should be suflicient
evidence fo be lefi fo a jury 1o presume a grand; yet the rule st ever be raken with
this guodificaiion. thai the possession was with the acguiescence of him who was
seised of an estate of inheritance: for a tenaat for fiie or vears fas Ao power b granl
sweh g rieht for o longer period than during the contintance of his particulor estate.
{f‘.vuc}‘; i terumd prermity crefer (o enjoy an eavement on Ay estare for twenty vears or
upwards withoul infervuption, wid then the purficiar esiote defermines, such user
will not affect im who has the inferitance in reversion or vemapuder; bud when i
vests in possession the reversioner may dispufe the right o the easement, and the

fength of possession will he o anvwer fo his olaim,

74, The leading textbook on private rishts of wav, Gafe on Egsements (in considenng

Preseripiion Acl clanms), summarises the position on competent grantors:

It will fiarve been seen that as o peneral vule the enjovment of an easement ay ageainst
art owner of the servient lenemeni who is wnable io dispose of fthe fee is not sufficient
P give rise o a prescripiive title, and that the ordingry cause of sueh on inability
arises from a deficlency of estate, as where o servieni owner Iy tenant for life or
tenant for vears. The fmability to dispose of the fee may, however, arise from other
causes, for inylance by reason of the docirine of wliva vives or where the owner of the

servient tenemern 1y restrained from alieimation.”

73, Accordingly, 1t is submitted that whilst the Justices' decisions to stop up or divert in
the HW Onder and QS Order will nol be alfecled, (o the exlent that 1t 1s sugpested new
routes arc dedicated or recognised in the HW Order. that would not be possible as a

matter of law,

£11976] QR ui 285 | 1975] 3 W 1R, 478, 285TLF.
20 cdn, 4204

14



6. Eifth, and as owlhmed (urther above, it must be emphasised that the % Order is only
supportive of pard of the Route, and not 1is entirely. The Q5% Order provides no

support for the Footpath north of Oalc Point.

Tithe maps

7. The Apphcant appears Lo tely upon Tithe maps dated 1838 and 1841 but the Ohbjectors

appear not to have been provided with copies ol these documents.

TE. The Ohjectors have uncovered a lurther Tithe map and avard dated 1847 [13/62].
which docs depict the stopped up road marked LRBEF on the 1TA Order, but does not

imdicate any continvation to the North trom point K.

79, 'The general value ol Gthe maps 0 showing the existence of a public right of way is
limited. Roads were not tithable and therelore the mdication ol a towd on a tithe map
is indicative only of its physical existence, but notl of its stalus as either privale or

public.

80. The execption to this, as cxplained in Malthridue Island Management Co v Seerefioy

i g ; F ; ; : ;
of State for the Davironment, 13 when it can be disecrned that the maker of the map

has distimguished. using colours or markings, between the public and private roads.

81. No such approach to markings and colowrs can be discemed ITom the Tithe Map the

Objectors have seen.

82. Therefore, the tithe maps do not support the existence of a public footpath because
tithe maps arc of general limited value in thns regard and these particular maps do not
identify a path. The Tithe Maps do not support the existence of the Footpath as s

public right of way.

83. lurther, neither of the Tithe Maps available here posi-dale the Remoedelling Process
and therefore neither provide evidence of the physical existence ol 4 [oolpath ot its

public status after 1863,

Ordnance Survey / commercial maps

= [1998] FG 134,



84

[ir )
n

g6.

87.

Hi.

el

0.

91.

. The Applicant appears to rely upon an "Farly 2" O8 Map”, an "Farly 1" 08 Map', &
WSL 51913 Map (18401, a "WSL FACZ2 (1766)" map, and a "Smiths County Map
(1801)".

. The Objectors have seen the Ordinance Survey maps and the 1766 wap (relerred o
further abowve)} [12/57], and have scen the annotations made by the Applicant in

resipect ol the 1840 and 801 maps but nol what they are said to show,

The Objectors also have an estate map as mentioned further above, dating from 172

[14/68]. and a lurther estale map dated 1833 [14/71],

The Ordnance Survey maps relied upon by the Applicant are ol very limited value Tor
two teasons, First, netther of them clearly depicts the existence of a footpath por ac
along the proposed roule. No ammotalions refer to the route of the Route as a footpath
nor o they show the route as a dotted Tine, but rather a solid black hme. Therelore, it

i3 not possible to cven conelude the physical existence ol a path acrogs that route.

It is appropriate o apply caution when interpreling commercial maps such as those
relied on by the Applicant. Such maps do not olien distinguish between the public and

private status of paths and therefore cannot be safely relied upon for this purpose.

Second, and more luindamentally, 08 and commercial maps are not evidence of the
status of a path, but only of its physical cxistence  such maps do nol distinguish
between public and private roads. As such, these maps provide no support for the

existence ol the Roule as public right of way,

l'urther, none of these maps post-date the Remodelling Process. I follows that nome
of them provide support to the proposition that the Route survived the Remodelling

Prowcess.

More specifically, neither the 1721 map nor the 1766 map nor the 1833 map supporl
the Modification Order but in fact undermine it by showing cither no route or a
different roule to 'the Route' and not as proposed. In particular, on the 1766 map, a
lootpath 18 not denoted crossing plot number 163 in a north easterly direction as the

FEoule docs.

14



Tnelosure Award 1862 OVROCOS

52 The Applcant relies upon an Inclosure Award of 1862 relating to the Whiston
Beacon Hill Cormmon area [13/75], the plan supplied does not depict the area covered
by the Route, save that the Route is not shown (and would m theory he) joining (he
highway running SSW from Whiston as claimed, which features at the Western linni

ol the plan.

83, There do not appear to be any mentions of any public rights of way, or any nights ol
waty dl all m the Award iselt, and as such there would appear to be no reason to oo
mio the reasons why Inclosure Act documents might not be probative in these sorts of

applications.

G4 The Appheant has ammotated a plan indicating that the path running parallel to the
Route, but some way lo the South might be relied apom, but wven 7L s m g different
location, dees not lead anywhere, and features on a plan where no references (o public

rights of way are made, there appears to be no foree arall in the documents.

93, Accordingly, and on the face of it, if’ anvthing the Award supports the Objeclors

position.
Lonclusinn

96. For the reasons given, il i3 plam that the documentary evidence does not meet the

threshold for inclusion of the Route in the Delinitive Map.

97 TU Jollows that a Modification Order should not be made to include the Route in the
Dichinitive Map because it carmol be said thatl the Fooupath is reasonably alleged to

subsist,

ADAM CORBIN
BARRINTER
MICHELMORES LLFP

19 JIUL.Y 2018
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Transcribed Quaner Sessions Decision

We Richard Levett and John Clare Clerks two of His Majesties Justices of the Peace in and
for the County of Stafford at a special sessions held at the dwellng house of
Bartholomew Ebrey sitlate in Stretton in the said county and called by the name or sign of
the Crown Inn on Monday 3™ day of Decermber 1827 having upon view found that a certain
Highway in the Parish of Strefton in the said County [illegible] Stretton from the point marked
A on the plan hereto annexed by B to the peint marked C on the said plan at the west end of
Mill Lane for the length of 1,002 yards or thereabouts is useless and unnecessary and
having also upon view found that a certain part of ancother Highway in the said Parish
communicating between the [roads] from the Grown Inn and Round Qak [Inn] Stretton from
the point marked C on the said plan to the apposite point also marked C on the same plan
for the length of 435 yards or thereabouts is also useless and unnecessary and having also
upon view found that a certain there part of another Highway in the said Parish leading from
Stretton to Congreve from the point marked B on the said plan to the points marked F on the
same plan for the length of 1,090 yards or thereabouts is also useless and unnecessary and
having also upon [there] found that a cerain bridleway leading from Strefton to [Water
Eaton] from the point marked B on the same plan to the point marked H on the same plan for
the length of 1,738 yards or thereabouts is useless and unnecessary and having also upon
view found that two several footways respectively leading from Stretfon to Lapley [and] from
Stretton to Whiston and Bickford from the point marked | to the point marked | and point
marked | {o the points marked J and J the [first] footway being in 1467 yards or thereabouts
and the [illegible] mentionad footway 4,787 yards or thereabouts are respactively useless
and unnecessary. We do therefore order that the said several Highways, bridleways and
footways hereinbefore described and which are respectively colourad on the said plan blue
be forthwith stopped up. (But subject to a right of footway from the point marked C to the
point marked K on the =said plan). Given under our hands and seals the day and year

aforesaid [signed etc.]

It
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Epiphany Session 1830, quarter sessions appeal decision
QOrder for stopping up roads in the [illegible] Stretton in the Parishes of Lapley and Pentridge.

Upon the motion of W Shutt and proof having been [illegible] of the nofices directed to he
given in and by a certain act of parliament made and passed in the 55" year of the reign of
his late majesty King George the Third entitled An Act to amend an act of the [illegible] year
of his present Majesty for the amendment and [illegible] of the public highways insofar as the
same relates to notice of Appeal against [illegible] or diverting a public Highway and to
extend the provisions of the same act to the stopping up of unnecessary Roads having been
given and published it is ordered by the Court that a certain order under the hands and seals
of Richard Levitt and John Clare Clerk two of his Majesty's justices of the peace for this
county being [Bury] date the 3 day of December last cast and made for stopping up a
certain Highway in the Parish of Stretton in the said county lzading from the Raund Town
through Stretton from the point marked A on the plan therete annexed by B fo the point
marked G on the said plan and at the end of Mill Lane for the length of 1,002 yards or
thereabouts Also a cerfain part of ancther Highway in the said Parish communicating
between the Roads fram the Crown Inn and Round Qak to Stretton from the point marked ©
an the said plan to the opposite point also [marked] C on the same plan for the length of
4335 yards or thereabouts and also a certain other part of another Highway in the said Parish
leading from Stretton to Caongreve from the point marked B on the said plan to the points
marked F on the same plan for the length of 1,080 yards or thereabouts also a certain Bridle
Way leading from Stretion to Water Eaton from the point marked B on the said plan to the
point marked H on the same plan for the length of 1,738 yards or thereabouts and also to
several Footways respectively leading from Stretton to Lapley and from Stretton to Whiston
and Bickford from the point marked | to the point marked | and fram the point marked | to the
points marked J and J first mentioned Footway being in length 1,467 vards or thereabouts
and the last mentioned Footway 4,787 yards or thereabouts be confimned and enrolled

amaong the records of this Court.

By the Caurt.
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Extracts tuken from
Recollections of Anne Smythe, Mrs Henry Moncktan

By her daughter Alice Moncktan {Williams)

Our mother married General Henry Monckton, the 4™ son of the Hon Edward
Monckton, of Somerford. Our father's Aunt, Lady Cork {Countess of Cork and
Orrery) gave our parents all her savings to enable them to marry

Cur father proposed twice to our mother before she accopted him. He was at that
time living with his brother Gearge Monckton, and my Mother’s fortune helped
them to buy Stretton.

I believe our Uncle George Monckton lived with our father and maother till the death
of his eldest Brother and together they drained the estate, which was a splendid
place for snipe before but a perfect swamp (as the Memaoirs of a Lady who rented it
some years previously and lost a daughtor there, tell).

What is now known is the Pool, the gauges and Stews were dug out with much
labour, and the land was drained. On the ground thrown up white clover grew in
abundance. The Men who did this great work were prematurely aged, and were
pointed out to me when | was a child as “the drainers”, maostly hobbling on 2 sticks.

Extrocts taken from
Part Il Memuoirs of her Mother by Alice Williams

Her Widowhood.

My mother must have been helped by the kindness of our relatives on both sides of
the family, by housing us all from time to time, during the first vear or so.

In those far off days, there were no pumps to the cottages; the water was all fetched
from wells. She put pumps to all the cottages. By degrees she pulled down all the

hovels, and built good cottages.

The House at Strettan

The first re-building, my brother Frank says, took place before my Father's death in
1853. He died 1854, and | well remember the Hatchment on the house. Later, she
pulled down the Pantry and the sort of entrance walls, siinging the old oak staircase
up to the top of the house, by an iron rod, before she took away what she supposed
to be supporting walls;, and then found that they were late additions and she
restored it to Inigo Jones’ ariginal house.

She built out a wing in 1853.




Extroct taken from an undoted note

At that time & number of people were dying of what was known as Marsh Fever
(Wialaria}. There was an area of marshland at the end of the Park. So Mrs Monckton
diverted the main drive, drained and then flooded the land and so made the large
Pool, thereby doing away with the breeding ground for the Malarian Mosquitoes. All
those who worlked on this project died of the Marsh Fever,

Extract taken fram the internet (visitoruk.com) — opparently this information was
taken from g book called, The Stoffordshire Village Book

Long ago the main drive to the Hall led through what is now a spinney at the end of
which stands a lovely old castellated building. Made of stone and looking like a
miniature castle, this was the old lodge or gateway to the Hall. It was in 1860 that
Mrs Ann Monckton recognised the marsh fever which was causing many deaths as
malaria; she then abolished the drive and had the area drained thus creating
Stretton pool. The pool is now well patronised by anglers wishing to enjoy their
pastime amidst these peaceful surroundings.
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Stretton Timeline

REFEREMCE

Congreves understood to be associated with Malional Archives 01057

Strotton and Congrave

Stretbon Hall built by lohn Congreave on the  Wesl Cuttleston Hundred

sitex of an carlier house

Williarm Connaolly resident at Stretton
William Connolly named as Lord

Thomas Connelly succoeded

Thomas's sisters inc Anne Byng suffered 2
recovery of three-1ilths of the Manor
The Han Edward Moncktan 'acquired an

interast in the Manor

Haon Edward buys Stretton lrom Connollys
Footpath map and agrocment
strettan Hall accupied by tenanl - Lady Jane

Rosse

Echward Monclkton served as IP
Edward BMoncklon thanked for 30 vears

SEMVICE In YEOManny

Echward Moncklon appointed as visitor to

Counly Gaol and is Shoriff
Hen Edward dies

Goorge Manckton Theld the Manar
Stretton Hall occupied by tonant - Lady lans

Rosse

There were six Tarms in Strotton

Edward Monckton served as IP

Edward Mancklan served as IP

George Monckton owned 'most of Lthe 1,500

acres af the parish’

Grarge Monckton was farming 307 acres
and tenants held the ather Farms

Henry and Anne Monckton move to Stretton
Hall, Clder brother George Moncktan lived
with them until the death of Edward in
1848, George end Henry together "drained

Lhe estate”

The start of the vory cxtensive drainage
wearks tothe park - references to "Marsh

frower {Malarial, 'The Drainers' ele. ete.
Echward Monckton served as 1P
Georgs Monckion treatise on land drainage

he has conducted

Edward Moncklon dies {he lived at

Somerford)

Lt-Gen, Henry Moncklon dies
Widow Anno and heir Francis continue Lo

live at the Hall
Grorge Manclkton dies

Wesl Cuttlestone Hundred
Weast Cuttlestone Hundred

West Cuttlestone Hundred
West Cuttlestone Hundred
Wiest Cuttlestone Hundred

FACK Foolpath fils
wWiost Cuttlestons Hundred

Wst Cuttlestone Hundred
West Cutllestone Hundred

West Cuttlestone Hundred

West Cuttlestone Hundred
Wist Cuttlestone Hundred

Memeir of Alice Williams
[Manckton) - at Stretton

Memoir of Alice Williams
{Moncktan]  at Stretton

Farmnily Tree

West Cuttlestone Hundred
West Cuttlestone Hundred

West Cuttlestone Hundred

FURTHER REFEREMNCE

Stretton Parish Register

Pitt, SLalls. 2a0.

Whit Cir. Staffs (1834)

Wihito Dir. Stafis {1834)

Tithe Maps and Appt, Ponkridge
[copyinW.SL)

Gearge was involved with tho
eslale drainage works so they
must have been underway
kofore this date

'I_l_ll“"l,



1860 approx

1860 onwards approy

I1/10/1865 Exact

1870's approx

15/6 exact
10 April 1878 exact
1580 approx

1928 exact

Stretton Timeline

Anne Monckton carricd out oxtensive
rennovations to Strettan Hall including the
additian of a third storey, Alterations to the
approaches and to the park are of the same

ate
Creation of the lakes, sewape system, moat

and diversian ol Lhe drives
Date of a "Disentailing Deed” referred to ina
declaration by Col Cotton and R.H.E.L

Pickering dated 16 Mowv 1911
Stretton Ladze built

Anne Monckton described as lady of the
rmanct until this date
Anne Monckton dics

Francis Monckton described as lord of the
mancr from this date
Friancis Moncktan dics and the manor

passod to his son Major B.E.P Manckton

West Cuitlestone Hundred

rcrnair of alice Williams
IMenckton) - at Stretton
Cocurmecnt at Stretton

We have an estimale daled
21/4/ 1870 which refers ta
Lhe 'Proposed Loden' - at
Stretton. Thorefore The
Lodgr must have been huilt

st TRT0
West Cuttlestone Hundred

West Cuttlestone Hundred
West Cuttlestone Hundred

West Cuttlestone Hundred

Exact diate taken from a
document at Strottan
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